Washington State

Liquor Control Board

Liquor Control Board Public Meeting Schedule for March 2009

March 2

March 4

March 11

March 16

March 18

Board Caucus 10:00 AM
WSLCB Board Offices

3000 Pacific Ave SE

Olympia
Board Meeting 10:00 AM
WSLCB Boardroom

3000 Pacific Ave SE

Olympia

Executive Management Team
1:30 PM

WSLCB Boardroom

3000 Pacific Ave SE

Olympia
Board Meeting 10:00 AM
WSLCB Boardroom

3000 Pacific Ave SE

Olympia ...
Board Caucus 10:00 AM &
2:00 PM

WSLCB Board Offices

3000 Pacific Ave SE

Board Meeting 10:00 AM
WSLCB Boardroom
3000 Pacific Ave SE
Olympia

Executive Management Team
1:30 PM

WSLCB Boardroom

3000 Pacific Ave SE

Olympia

March 20

March 23

March 25

March 30

March 31

Distillery Representatives
Association of Washington
10:00 AM

Dist. Center Boardroom
4401 E Marginal Way S
Seattle

Board Caucus 10:00 AM
WSLCB Board Offices
3000 Pacific Ave SE
Olympia

Board Meeting 10:00 AM

Dist. Center Boardroom

4401 E Marginal Way S

Seatle
Board Caucus 10:00 AM
WSLCB Board Offices

3000 Pacific Ave SE

Olympia
Board Caucus 10:00 AM
WSLCB Board Offices

3000 Pacific Ave SE

Olympia

Persons with a disability who
need accommodation to
participate call (360)664-1783

Note: This meeting schedule is subject to change

For more information about Liquor Control Board meetings, please contact the Liguor Control
Board or dial (360) 664-1717.




“X\ Washington State
Liquor Control Board

March 10, 2009
Dear Interested Party:

On March 18, 2009, the Washington State Liquor Control Board (WSLCB) will hear a
staff presentation regarding delegation of initial liquor license denial or non-renewal
determinations. The attached staff proposal moves initial liquor license denial or non-
renewal determinations from the Board to the Licensing and Regulation Division
Director and/or the WSLCB Administrative Director. The proposal intends to make the
process more efficient and fairer to new and existing licensees.

Current Process on Contested Licenses
= Licensing and Enforcement Divisions’ staff make joint recommendation to Board
= Board approves or denies license or renewal
= Licensee or local authority can contest denials in administrative hearing
= Administrative law judge makes ruling and returns recommendation to the Board
= Board makes final determination

Proposed Process on Contested Licenses
= Licensing Division Director or Agency Administrative Director makes initial
decision
= Licensee or local authority can contest denials in administrative hearing
= Administrative law judge makes ruling and forwards recommendation to the
Board
= Board makes final determination

You may comment in person or in writing.

Attend March 18 Board Meeting

Wed., March 18, 2009: 10 a.m.

Washington State Liquor Control Board Boardroom
3000 Pacific Ave S.E., Olympia

Written Comments Accepted Until March 25
The Board will accept comments in person at the meeting, or by mail, e-mail or fax until
March 25, and will make a decision on the issue paper presented at a later meeting.

Send your comments in writing by March 25, 2009, to:
Susan Reams, Licensing Manager

Licensing and Regulation Division

Washington State Liquor Control Board

PO Box 43098, Olympia, WA 98504-3098

Comments can also be faxed to (360) 753-2710, or sent by e-mail to
reams@lig.wa.gov.
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Washington State Liquor Control Board
Issue Paper: Intent to Deny or Not Renew a Liquor
License

For Discussion at the March 18, 2009 Board Meeting
Presented by: Alan Rathbun, Licensing and Regulation Division Director

Description of the Issue:

Propose delegation to the Director of Licensing and Regulation the authority to
make the initial determination to grant licenses or seek denial or non-renewal of
a liquor license application when an objection has been made.

Background:

RCW 66.24.010 governs the issuance of liquor licenses. When either a new
license application is received or when a license is pending renewal, state law
requires the applicable local government authority to be notified and given the
opportunity to object to said issuance. Under current procedure, a pending
application or renewal with a timely and appropriate objection is forwarded to
the Board for an initial decision whether to seek denial or non-renewal. In its
submission to the Board, Licensing (and often Enforcement) staff submits
recommendations with justification. Upon making a threshold determination on
licensure, the Board must again make the final determination in the same case.
This final determination may be in reaction to either an appeal by the
licensee/applicant or the local government authority.

The process of threshold review is complex and somewhat confusing. While not
inappropriate under the Administrative Procedures Act (RCW 34.05 APA), the
current process presents an appeararice of fairness concern. A procedure where
both the threshold determination and final determination are made by the same
body, it may appear that the final determination is biased. The current process
also has inefficiency because the Board will potentially see a case twice.
Communication during the threshold or initial determination phase is also
duplicated. Licensing staff must first communicate the case to the Board and
then following the initial decision inform the licensee/applicant of the Board’s
ruling.

Proposal:

Other licensing agencies, including boards and commissions, utilize a different
model in which the initial or threshold determination to seek denial of a license is
made by licensing program staff. Upon an initial determination by licensing staff
to seek denial or non-renewal, the applicant/licensee is notified through a
Statement of Charges or Statement of Intent to Deny. This document clearly
outlines the reason for the proposed action and the respondent’s right to request
a hearing on the initial determination.
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Under this proposed process, if a hearing on staff’s initial determination is timely
requested, the hearing would be conducted before an ALJ. Any party aggrieved
by the ALJ determination (including Licensing Division) can petition the Board for
administrative review. Like the current model, the Board would issue the Final
Order after reviewing the ALJ's Findings, Conclusions and Proposed Order.

Under this proposal, the initial determination by the Licensing Division may be
reviewed and approved by the Administrative Director before notice is given to
any party in the action. This review, while not mandatory from a legal
perspective does provide additional oversight over the Licensing Division’s
decision making process. Notice to either the applicant/licensee and/or local
authority will be signed by either the Licensing Director or the Administrative
Director depending on the adopted procedure.

If the licensee/applicant either chooses not to contest Licensing staff’s initial
determination or the request for hearing is not timely, staff will prepare a Final
Order for the Board to consider.

Alternatively, if staff's initial determination is to seek licensure over the objection
of a local authority, staff will communicate that initial decision to the local
authority and they will be given the opportunity to seek a hearing. In this
circumstance a hearing is at the discretion of the Board.

Attached are flowcharts of the existing procedure and proposed procedures
applied to both contested liquor applications and contested renewals.

Authority for this proposed approach:

While RCW 66.24.010 grants the Board authority to delegate approval of
uncontested licenses to staff, it does not contain a specific authorization for the
Board to delegate other initial licensing decisions to staff. Martha Lantz has
provided rationale whereby this proposed authority could be delegated to staff
and a copy of her March 17, 2008 memorandum is attached. The basis behind
this delegation is that license issuance truly does not become contested until the
initial determination is made. Under the proposal described above, the final
determination still lies with the Board and the aggrieved party in any initial
determination still has the opportunity for a hearing.

Advantages of Proposal:

e Removes the appearance of fairness concern because the Board only acts
once on a proposal and that is when a party is aggrieved by the initial
decision.

e The proposal enhances efficiency and saves “Board time”. This is of added
importance with the potential of a volunteer board.
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Disadvantages of Proposal:

e There may be discomfort in staff making this initial decision. Lack of
specific statutory authority may be raised in an objection. Amending the
provisions of WAC 314-42 (Board Operations) would make the procedure
more transparent and clarify what is meant by a “contested” case.

Implementation and Communication Plan:

Depending on the Board’s support for this proposal and their urgency to move in
this direction, there are alternative ways of communicating this proposed
delegation of authority:

e Distribute this Issue Paper to industry stakeholders and hold a public
meeting to accept comments;

e The Board may proceed with implementation through an interim policy
while rules are drafted to codify the change in procedure; or

e Commence rule making with industry stakeholders encouraged to
participate. Await implementation until rule amendments are adopted;

e Post Issue Paper and supporting documentation on LCB website; and

e Communicate processes during local authority reach-out initiative.

Recommendation:

Send the proposal to stakeholders for comment. Include stakeholders’
comments with the proposed submission to the Board. Action on this
recommendation should be made at an open public Board meeting. Execute the
stakeholder communication plan and direct the commencement of rule making
should the Board approve the proposal.

Lorraine Lee Roger Hoen Ruthann Kurose
Chair Board Member Board Member
Attachments
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Washington State
Liquor Control Board

Dear Interested Party:

The Washington State Liquor Control Board will review an interpretive statement
at its March 18 meeting regarding exported Washington wine returning to the
state for eventual sale.

Board Meeting:  Wed., March 18, 2009: 10 a.m.
Location: Boardroom
Washington State Liquor Control Board
3000 Pacific Ave S.E., Olympia

Providing Comments to the Board

The Board will accept comments in person at the March 18 meeting, or by mail, e-mail or
fax until March 25. The Board will make a decision on the interpretive statement at the
March 25 meeting after reviewing all comments submitted.

Send your comments in writing by March 25, 2009, to:
Susan Reams, Licensing Manager

Licensing and Regulation Division

Washington State Liquor Control Board

PO Box 43098, Olympia, WA 98504-3098

Comments can be faxed to (360) 753-2710, or sent by e-mail to reams@lig.wa.gov.

Attached: Draft Interpretive Statement

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov





Washington State
Liquor Control Board

INTERPRETIVE STATEMENT
Number LCB-INT 01-2009

RE: Clarification of the return of exported Washington wine for ultimate sale.
Contact: Alan E. Rathbun, Director of Licensing and Regulation

Washington State Liquor Control Board
Supersedes: N/A

Approved by:

Lorraine Lee, Board Chairman

Roger Hoen, Board Member

Ruthann Kurose, Board Member
Date Approved: March 25, 2009

In order to provide clarity regarding the return of exported Washington wine, the Washington
State Liquor Control Board issues this interpretive statement pursuant to RCW 34.05.010(8) and
34.05.230.

The Washington State Liquor Control Board interprets RCW 66.24.170 to permit shipping
Washington non-sparkling wine out of, and returned to Washington State for ultimate sale.

The Board further intends that the following conditions must apply to returned Washington wine:

e The wine is produced in Washington by a licensed winery. The export shall be from said
winery and returned to the same entity;

e Label approval must be obtained from WSLCB either before export or upon return;

e The returned wine must not have been altered in any way, with the exception of sparkling
wine;

e Entities returning previously exported Washington wine, must comply with tax collection
and tracking requirements initiated by the WSLCB;

e Washington Wine Commission assessment will continue to be collected at the time of
export.

This interpretation of RCW 66.24.170 is effective upon the date referenced above. Rules will be
adopted to address procedures necessary to implement the above conditions.
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